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EXCLUDING FROM INTRASTATE BUSI- 
NESS FOREIGN CORPORATIONS EN- 
GAGED IN INTERSTATE COMMERCE. 

















‘The Supreme Court of the United States 
has just handed down a very important de- 
cision, declaring, that the Kansas statute 
imposing the payment of a given per cent 
on the total authorized capital of a foreign 
corporation, engaged in interstate com- 
merce, as a condition of its right to do local 
business, is unconstitutional. Western Union 
Tel. Co. v. Kansas (not yet reported). 

The court stood five to three for reversal 
of the State Supreme Court, and it was said 
the late Mr. Justice Peckham agreed with 
the majority. Justice Holmes wrote a dis- 
senting opinion, concurred in by the Chief 
Justice and Justice McKenna. Justice Har- 
lan wrote the principal opinion and Justice 
White rested his concurrence on special 
grounds, saying, however, that he did “not 
wish to be understood as dissenting in any 
respect from the fundamental principle 
which the opinion of the court embodies 
and applies.” 

We have a very exalted opinion of the 
learning of Justice White and have always 
greatly delighted in his lucidity of expres- 
sion. But we confess we do not know from 
what he here says whether he concurs in 
the application made of that “fundamental 
principle” or not. Justice Holmes could 
say exactly what Justice White said and 
still insist upon his dissent. 

As we understand the opinions, there is 
no difference between members of the 
court about any fundamental principle, as 
there was but one fundamental principle 
and that accepted by every court in the 
land. That principle is that “an interstate 
carrier, entering.a state for purposes of its 
business is subject to local regulations that 
in their essence and purpose only incidental- 
ly affect interstate commerce.” 

Justice Harlan, however, and those agree- 
ing with him, hold, as we understand the 


corporation, which is employed in all of its 
business, cannot be made the basis of a per- 
centage to fix the price of privilege for the 
doing of intrastate business, because in this 
way a direct burden is laid upon interstate 
business. 

Justice Holmes goes on the theory, that 
the state did not attempt to impose a tax or 
liability at all, but it demanded of the West- 
ern Union a certain sumi of money for the 
privilege of carrying on local traffic. It 
seems to us that the majority have the bet- 
ter of the argument in this contention. 

The only reason why Justice Holmes can 
say the state demands the payment of a cer- 
tain sum of money is by the rule of id cer- 
tum est quod certum reddi potest. 

But when you come to look for the fac- 
tors in certitude, you find one of them based 
on an instrumentality—if we may so de- 
nominate capital—in interstate commerce. 
If with one carrier doing a small local traffic 
the capital is large, the price of doing that 
small craffic is large. If with another carrier’ 
doing a large local traffic the capital is less, 
the price for doing that large local traffic is 
less. Therefore it seems to us impossible 
to escape the conclusion, that a factor which 
should not enter into the price is a con- 
stituent thereof, — 

Furthermore, this factor is based on prop-. 
erty, that either is, or may be, situated out- 
side of a state which is in no wise taxable 
by it. , 

It seems to ,us, also, that the majority 
are right on the line of the distinction Well 
recognized in that court between requiring 
a foreign corporation to stipulate as a price 
of admission to~a state that it shall not 
remove cases to federal courts, and expell- 
ing it from a state, if it does this. 

‘The tendency of a tax upon the entire 
capital is a tendency towards denying to a 
foreign corporation the right to employ as 
large a capital in the doing of interstate 
business as it has a mind to. The parent 
state might do this and the effect, in defer- 
ence to state authority, might be looked on 
as only incidentally affecting interstate 
commerce. The provision would be saved 
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state might say that no foreign corporation 
with a capital exceeding a fixed sum should 
be~allowed to do intrastate business. The 
‘effect might be looked on as incidental. 

But when a state, without having any 
domestic policy to subserve, visits a penalty 
on an interstate carrier, which is adversely 
affected purely because of its magnitude in 
interstate commerce, the federal supreme 
court is compelled to conclude, that the 
rule for the penalty is not “established in 
good faith for the protection, safety, com- 
fort and convenience of the people” of that 
state. To prevent the operation of such a 
statute is not depriving a state of anything 
it needs to retain. It is merely to keep it 
within the sphere of its domestic control. 

We think there is some distinction be- 
tween this and the giving of a foolish or no 
reason at all for the excluding of a foreign 
corporation from the doing of intrastate 
business. Each state is the judge of its 
own foolishness, but no state is entitled to 
interfere with paramount law, either for a 
foolish or other reason. 

Therefore we think Mr. Justice Holmes 
and those who agreed with him are mis- 
taken in supposing that the principle in 
Security M. L. Ins. Co. v. Prewitt, 202 U. 
S. 246, is departed from. 


Nevertheless, we think he overturns very 
completely the reasoning advanced by Mr. 
Justice White for his special concurrence. 
The latter justice considered that there was 
a tax and it was confiscatory, and it was the 
latter because unescapable by option not to 
do local traffic. This option, coming after 
the company had been invited to do business 
in the state and had made there large in- 
vestments, was considered by him an option 
to destroy the value of those investments by 
abandonment or pay the exaction. 


Mr. Justice Holmes thought the com- 
pany’s investments were made by it “in de- 
pendence upon the will of the state,” and 
knowing that what it did or acquired “was 
infected with the original weakness” of that 
dependence, it stood like a newcomer in the 
state. He cites as seemingly conclusive on 
this proposition the very recent case, among 


others, of United States v. Delaware & 
Hudson Co., 213 U. S. 366. 

While the opinion of Mr. Justice Harlan 
might seem, at first blush, like a further 
advance on the road of federal encroach- 
ment upon state autonomy, examined close- 
ly, it appears to us to help more surely 
than do the opinions of Mr. Justice White 
and Mr. Justice Holmes toward an accurate 
defining of the boundary lines between state 
and federal power. Just as strongly as 
Justice Harlan here marks the limit of state 
control, so his opinions generally in defining 
the shadowy boundaries of the so-called 
“Twilight Zone,” where federal and state 
jurisdictions are supposed to meet, have 
been like as a “pillar of cloud by day and a 
pillar of fire by night” to point us the strict 
and safer path of national power under the 
federal constitution. 








NOTES OF IMPORTANT DECISIONS. 





CRIMINAL LAW—PROSECUTION FOR 
PERJURY UPON AN AFFIDAVIT FOR 
CHANGE OF VENUE.—A judge of a county 
court in Oklahoma had a party and his sup- 
porting witnesses arrested for making statu- 
tory affidavit for change of venue. Writs of 
habeas corpus were sued out in the Criminal 
Court of Appeals and the applicants were dis- 
charged. Ex parte Ellis, 105 Pac. 184. 


The Oklahoma change of venue statute pro- 
vides: “No judge of the county court shall 
sit in any cause or proceeding pending, after 
a party thereto has filed an affidavit in writ- 
_ing, corroborated by two credible persons re- 
, siding in the county, stating that affiant has 
| good reason to believe and does believe, that 
ithe judge is so prejudiced against him that — 
he cannot have a fair and impartial trial, if 
{such judge continues to preside in such case.” 
'The judge proved his thorough impartiality, 
‘and the utter lack of any good reason on the 
‘part of affiants to believe otherwise, by hav- 
jing the three arrested, forthwith, for perjury. 
‘This seems almost as conclusive proof, as that 
‘by a man, looking over the shoulder of one 
-who was writing a letter, calling the writer a 
liar for a statement in the letter that a fellow 
‘behind him was reading all he was writing. 

For a reason arising under local law it was 
first held that, “the county court was without 
‘authority to issue the commitment.” Then the 
‘court considers the question “whether perjury 
can be assigned upon an affidavit that affiant 
has good reason to believe and does believe 





jiithat a judge is prejudiced.” 
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In the discussion of this question the court 
considers the Oklahoma constitution and other 
constitutions having similar provision to the 
following in the former: “Courts of justice 
shall be open to every person and a speedy 
remedy afforded for every injury of person, 
property or character and right and justice 
shall be administered without sale, denial, 
delay or prejudice.” The conclusion was 
reached that the constitutional policy thus an- 
nounced is self-operating and it is intended 
that it shall not be hindered by any possibility 
of a prosecution for perjury arising out of 
such an affidavit. It is said: “It is not an 
essential requirement that the judge should be 
as a matter of fact prejudiced,” and the filing 
of the affidavit makes a change of venue com- 
pulsory. ° 


We doubt the soundness of the reasoning. 
Certainly it would seem that, if the corroborat- 
ing witnesses swore they were residents of 
the county, when they were not, they ought to 
be prosécuted for perjury, or at least punish- 
able for contempt. If either may be done, 
some inquiry into the truth of what is alleged 
could be made. Now if one thing can be in- 
quired into, why not another:” It may be con- 
ceded, of course, that the statement that af- 
fiant “does believe, etc.,” is not disputable. 
But that is not the material part of the af- 
fidavit. That merely goes to good faith in 
interposing it. But the fact that he and the 
corroborating witnesses swear there is “good 
reason to believe,” etce., may be a little dif- 
ferent. The other party igs being denied a 
right to proceed where he is entitled to pro- 
ceed and he ought not to be deprived of that 
right by perjury. We do not take a great deal 
of stock in the argument based on the consti- 
tutional provision. That is law in every civil- 
ized community and that whose constitution 
contains such a provision is not to be differ- 
entiated from one that has it not. It is as 
sacred in a statute as in a fundamental] law. 
Or, if any stress is to be put on it, the argu- 
ment might be turned around to the better 
securing to a_ suitor the appropriate local 
tribunal rather than taking him away from 
home, 


As all of this part of the Oklahoma opinion 


is dictum, we take the liberty of suggesting 


to Oklahoma appellate courts to call a halt on 
dictum writing, placing ourself, as we think 
along with Judges Hayes and Dunn, two mem- 
bers of its Supreme Court, as shown by the 
case of Taylor v. Ins. Co., which we annotate 
in 70 Cent. L. J. 61. Their reports may become 
model reports if they tend to show that propo- 
Sitions once decided need no further discus- 


sion, nor persuasive authority to buttress them 
into favor. 





OKLAHOMA’S STATE GUARANTY 
‘ LAW. 





As we in Oklahoma understand the 
origin of the so-called “State Guaranty” 
law it is one of the favored measures of 
the Hon. Wm. J. Bryan. Immediately 
after the panic of 1907, and upon the eve 
of the first state legislature, Mr. Bryan ex- 
pressed the wish to our governor, that the 
new state of Oklahoma adopt such a bill. 
Upon the convening of that session of the 
legislature, it passed the measures as out- 
lined by Mr. Bryan, and the bill became a 
law on the 14th day. of February, 1908. 

No bill ever passed in a western state 
has attracted more widespread attention, 
and no law has ever received more loyal 
devotion and none more acrimonious de- 
nunciation than has this measure. 

In that all may understand the law, I 
will briefly quote from it as it appears on 
our statutes. In the first place, the bill 
excludes all except corporations from en- 
gaging in the ‘banking business. It then 
in substance, provides: “A banking cor- 
poration organized under the provisions of 
this act shall be permitted to receive 
money on deposit not to exceed ten times 
the amount of its paid up capital and sur- 
plus, depasits of other banks not included, 
and to pay interest thereon not to exceed 


the rate that may from time to time be 


fixed by the bank commissioner, as_ the 
maximum rate that may be paid upon de- 
posits by banks in this state. 

* »* “There is hereby levied an assess- 
ment against the capital stock of each and 
every bank and trust company organized 
and existing under the laws of this state 
for the purpose of creating a depositors’ 
guaranty fund equal to five per centum of 
its average daily deposits during its con- 
tinuance in business as a banking corpora- 
tion. Said assessment shall be payable, one- 
fifth during the first year, and one-twenti- 
eth during each year thereafter until the 
total amount of said five per centum has 
been fully paid. 


* ¥* “After the five per cent assess- 
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ment shall have been fully paid up, no ad- 
ditional assessment shall be levied or col- 
lected against the capital stock, except 
emergency assessments hereinafter provid- 
ed, to pay the depositors of failed banks, 
and except assessments as may be neces- 
sary by reason of increased deposits to 
maintain such funds at five per centum of 


the aggregate of all deposits of such banks’ 


Whenever the de- 
positors’ guaranty fund shall become im- 
paired or reduced below five per centum by 
reason of payments of depositors of failed 
banks, the state banking board shall levy 
emergency assessments against the capital 
stock of each bank and trust company suf- 
ficient to restore said impairment or re- 


and trust companies. 


duction, but the aggregate of such emer- 
gency assessments shall not in any one 
calendar year exceed two per cent of the 
average daily deposits of such banks and 
trust companies. If the amounts realized 
from such emergency assessments shall be 
insufficient to pay off the depositors of all 
failed banks, having valid claims against 
said depositors’ guaranty fund, the state 
banking board shall issue and deliver to 
each depositor having any such impaired 
deposit, a certificate of indebtedness for the 
amount of his unpaid deposit, bearing six 
per cent. Such certificates shall be numb- 
ered and made payable upon call of the 
state banking board. Levies shall be made 
from year to year against the capital stock 
of banks and trust companies until said 
certificates are paid. * * “That here- 
after all banks operating under the guaran- 
ty law of Oklahoma shall be permitted to 
advertise that their deposits are guaranteed 
by the depositors’ guaranty fund, but that 
no bank shall be permitted to advertise its 
deposits as guaranteed by the state of Okla- 
homa.” 


The graveinan of the bill, it will be no- 
ticed, is divided into three parts, as fol- 
lows: 

First: That individuals are excluded 
from engaging in the banking business in 
Oklahoma. 


Second: That every bank is liable pro 





rata for the obligations of every other bank 
in the state; and, 

Third: That if the depositors’ guaranty 
fund shall not be sufficient, the state will 
issue certificates in lieu of funds. 

Whatever may be the merits or demerits 
of the bill as a matter of civil policy, I will 
leave that to the arbitrament of those 
whose business is that of banking, and will 
discuss the proposition briefly, from a pure- 
ly legal standpoint, applying principles as 
old as law to facts which, in their aggre- 
gate capacity are new to the courts. 

Is the Bank Guaranty Law Against Com- 
mon Right?—Is, then, an act that excludes 
an individual from the right of engaging 
in the banking business, and confers the 
sole right upon corporations, subversive of 
common right, and therefore void? 


The history of the rights of men to en- 
gage in any line of legitimate business, 
dates from the advent of William the Con- 
queror, about 840 years before the adop- 
tion of our constitution. It is the history 
of the Anglo-Saxon struggle to gain inde- 
pendence from the Norman kings. It is a 
history of the inaliennable rights of man- 
kind. The Magna Charta, as confirmed by 
Henry the Third, reiterates this principle. 
It is a part of the common law of this 
country, handed down to us from our Eng- 
lish forefathers, and illumines our whole 
constitution. 


The Fourteenth Amendment provides 
that: “No state shall make or enforce any 
law which shall abridge the privileges or 
immunities of citizens of the United:States ; 


nor shall any state deprive any person of 


life, liberty or property, without due pro- 
cess of law; nor deny to any person within 
its jurisdiction the equal protection of the 
laws.” 


In order to understand this amendment, 
we must consider it from the simple stand- 
point of primal rights. In the Slaughter 
House Cases,t Mr. Justice Bradley, in 
speaking of the above clause, thus express- 
ed its meaning: “The right to choose one’s 


(1) 16 Wall. 36. 
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calling is an essential part of that liberty 
which it is the object of the government to 
protect; and a calling, when chosen, is a 


man’s property and right. Liberty and 
property are not ‘protected where these 
rights are arbitrarily assailed.” 

In Allgeyer v. Louisiana,? the court in 
approving the above remarks, said: “The 
liberty mentioned in that amendment means 
not only the right of the citizen to be free 
from physical restraint of his person, as by 
incarceration, but the term is deemed to 
embrace the right of the citizen to be free 
in the enjoyment of all his faculties, to be 
free to use them in all lawful ways, to live 
and work where he will, to pursue any live- 
lihood or avocation, and for that purpose 
to enter into all contracts which may be 
proper, necessary or essential, for his carry- 
ing out to a successful conclusion the pur- 
poses above mentioned.” 


The Fourteenth Amendment becomes 
very plain when we consider the rights it 
intended to maintain. Natural liberty is 
that state of man in which nature found 
him. Might was right. Those’ rights 
were absolute rights. Might has no re- 
lation to the rights of others. Upon being 
accepted as a member of organized society, 
it became necessary for man to surrender 
so many of those absolute rights as he was 
in duty bound to yield in regard to the 
rights. of others. These new rights are 
relative rights. Relative to the rights of 
other men, and relative to the rights of so- 
ciety organized into civil government. The 
great residium of his absolute rights, in- 
herent by nature, and one of the gifts of 
God, constitute civil liberty. Civil liberty 
is the great end of human government, and 
is that state in which each man has the [ 
right to pursue his own happiness, by en- 
gaging in any line of trade or industry, ac- 
cording to his own views and the dictates 
of his own conscience, unrestrained, except 
by equal laws, and to receive the equal pro- 
tection of the laws. 


In Cooley on Torts,* it is said: “If the 





constitution does no more than to guaran- 
tee that no person shall be deprived of his 
life, liberty or property, it makes an im- 
portant provision on this subject, because 
‘it is an important part of civil liberty to 
have the right to follow all lawful employ- 
ments.” 


The banking business is of great anti- 
quity. It has always been regarded as a 
field of common effort and open equally to 
all men. As an instrumentality of govern- 
ment, it has never been a franchise to be 
granted as a concession to any class. In 
the case of Bank of Cal. v. San Francisco,® 
the court said: “Admittedly, the mere 
right to do a banking business is not a 
franchise in any sense of the word. It 
belongs to citizens generally, and is a com- 
mon right, in the same sense that a right 
to do a grocery or dry goods business is 
available to all citizens, and no grant from 
the sovereign is essential to its existence.” 

Now, the banking business being a right 
common to every individual, subject to the 
police power only, and a corporation being 
a creature of the law with the rights of a 
natural person, and an entity separate and 
apart from its stockholders; is the individ- 
ual who is already in the private banking 
business deprived of his property without 
due process of law by being denied the 
right to continue therein, and is the indi- 
vidual who wishes to embark in the private 
banking business and who is excluded from 
the right so to do, denied the equal pro- 
tection of the laws? 


In the Slaughter House Cases,® Mr. Jus- 
tice Bradley thus lays down the rule upon 
both points: “In my view, a law which 
prohibits a large class of citizens from 
adopting a lawful employment, or from 
following a lawful employment previously 
adopted, does deprive them of liberty, as 
well as property, without due process of 
law. Their right of choice is a portion of 
their liberty ; their occupation is their prop- 
erty.” 


(4) See also In re Jacobs, 98 N. Y. 98. 
(5) 142 Cal. 276. 





(2) 165 U. S. 578. 


(6) Supra. 
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In State v. Scougal,” the court of that 
state said: “Assuming that the business of 
banking is clothed with such public use 
that it may be controlled by the state (and 
we think it is affected with a public inter- 
est), still it does not follow that a citizen 
may be deprived of a right to carry on the 
business. This, like any other business, 
may pe subjected to reasonable regulations, 
which shall alike apply to all citizens and 
corporations.” In Ex parte Pittman,’ the 
syllabus is as follows: “Banking is a law- 
ful business in which it is the inherent 
right of every citizen to engage.” In Bank. 
of California v. San Francisco,® the court 
of California declared, in speaking of the 
banking business, that: “Any individual, 
or any number of individuals, may, under 
such regulations as the state, in the exer- 
cise of its police powers, legally make, en- 
gage therein, without any grant from the 
state.” 
In the late case of the First State Bank 
v. Shallenberger,’® it appears that the state 
of Nebraska, adopted an act prohibiting 
anyone except corporations from engaging 
in the banking business, and the bill con- 
tained the scheme to guaranty deposits 
that is embodied in the Oklahoma law. 
The court said: “It is entirely clear that 
this act of the legislature does deprive the 
citizen of his right to engage in a lawful 
business.” In Bank of Augusta v. Earl,” 
the Supreme Court of the United States 
made use of the following language: “At 
common law the right of banking in all its 
ramifications belonged to individual citi- 
zens and might be exercised by them at 
pleasure.” 
The question has never been squarely be- 
fore the Supreme Court of the United 
States, and until put to rest by that great 
tribunal, the law of Oklahoma must be 
conceded to be void under the Nebraska 
ruling. First State Bank v. Schallenberg- 
er, is an authoritative decision by the 


(S. D.), 51 N. W. 865. 
(Nev.), 99 Pac. 700. 


Supra. 
In the U. S. C. Ct. Dist. of Nebraska. 


(7) 
(8) 
(9) 
(10) 


highest court to which the matter has been 
presented. 

Does a Bank Guaranty Law Take Prop- 
erty Without Due Process of Law?—The 
second proposition is this: Is the opera- 
tion of the Oklahoma Bank Guaranty Law 
open to the vital objection that it amounts 
to a taking of private property without due 
process of law? 

What has been said above is to the ef- 
fect that the denial to an individual of the 
right to engage in the banking business is 
to deny to him the equal protection of the 
laws. The present phase of the case deals 
with the taking of private property with- 
out due process of law. It will be noticed 
that the grand scheme of the law-making 
body is that of paternalism of the state 
over the people. It may be good social- 
ism, but until socialism gains control of 
this government the laws have to be con- 
strued in accordance with political institu- 
tions as they now stand. Paternalism at 
this day at least is not in harmony with 
the principles of government republican in 
form. 

In the case of State v. Switzer,!? the 
court said that: “Paternalism, whether 
state or federal, as the derivation of the 
term implies, is an assumption by the gov- 
ernment of a quasi-fatherly relation to the 
citizen and his family, involving excessive 
governmental control of the private affairs 
and business methods and interests of the 
people, upon the theory that the people are 
incapable of managing their own affairs, 
and is pernicious in its tendencies. In a 
word, it minimizes the citizen and maxim- 
izes the government. Our federal and 
state governments are founded upon prin- 
ciples wholly antagonistic to such a doc- 
trine. Our fathers believed the people of 
these free and independent were 
capable of self-government; a system in 
which the people are sovereigns and the 
government their creature to carry out 
their commands. Such a government is 
founded on the willingness and right of 
the people to take care of their own af- 
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(11) 18 Pet, 519. 


(12) 
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fairs, and an indisposition on their part to 
look to the govérnment for anything. The 
citizen is the unit. It is his province to 
support the government, and not the gov- 
ernment’s to support him.” 
Referring to the question of due process 
of law, does this act violate the Fourteenth 
Amendment to the Constitution of the Unit- 
ed States. The bill itself, ex proprio vig- 
ore, levies an assessment upon the deposi- 
tors of the banks to be paid from the assets 
of the banks for the creation of the guar- 
anty fund. The running levy is limited 
to five per cent of the average daily depos- 
its. It at the same time provides the sum- 
mary proceedings by which to compute the 
funds and gather into the hands of the state 
the money of the banks, without their con- 
sent, to be paid out to the depositors of a 
failed bank. The bill then delegates author- 
ity to the State Banking Board to levy emer- 
gency assessments of two per cent in the 
same manner, and to be disposed of in the 
same way. The exaction made is an act of 
state sovereignty. There is no trial. The 
property owner has no day in court. He has 
no chance to hedr the proofs against him. 
He is denied the right of being heard. There 
is no contract right for entry of possession. 
There is no judgment passing title of his 
property from him to another. The act is 
mandatory. It changes title to private 
property without contract of conveyance or 
decree of court. The arm of the state reach- 
es into the vaults of the banks and gives 
their property to the depositors of some fail- 
ed bank. Is this, or is it not, due process of 
law? Due process of law means: “A law 
which hears before it condemns ; which pro- 
ceels upon inquiry, and renders judgment 
only after trial.” Anything short of that, 
civil or criminal, is confiscation, either of 
life or property, as the case may be. The 
divesting of vested rights, the vesting of 
tights in class, all exactions of arbitrary 
power, are alike unknown to the common 
law, and belong to the absolutism of cen- 
tralized authority. 
In Loan Association v. Topeka,!* the 








13) 20 Wall. 655. 


court held the transfer of private property 
the instrumentality of taxation to aid a 
manufacturing enterprise, was taking prop- 
erty without due process of law. Mr. Jus- 
tice Miller said: “A government which 
recognized no such rights, which held the 
lives, the liberty, and the property of its citi- 
zens subject at all times to the absolute 
despotism and unlimited control of even the 
most democratic depository of power, is, 
after all, but a despotism. * * * No court, 
for instance, would hesitate to declare void 
a statute which * * * should enact that 
the homestead now owned by A should no 
longer be his, but should henceforth be the 
property of B. * * * To lay with one 
hand the power of the government on the 
property of the citizen, and with the other 
to bestow it upon favored individuals to 
aid private enterprises and build up private 
fortunes, is none the less robbery because 
it is done under the forms of law and is 
called taxation. This is not legislation. It 
is a decree under legislative forms.” 

In Dodge v. Mission Tp.,7* the Circuit 
Court of Appeals held void a statute that 
authorized the issuing of bonds to encour- 
age the manufacture of sugar. Sanborn, 
C. J., said: “It is a fundamental principle: 
of a republican form of government that no 
man shall be involuntarily deprived of life, 
liberty or property, without due process of 
law. A prohibition of such a deprivation by 
the states is found in the Fourteenth 
Amendment of the Constitution of the 
United States. But it lies deeper, and lim- 
its and conditions every grant of legislative, 
executive, or judicial authority. * * * A 
legislative act which takes, or undertakes to 
authorize the taking, of private property for 
a private object, either by taxation, or by 
the exercise of the power of eminent do- 
main, or by any other means, is not a law, 
but is an arbitrary decree, whereby the 
property of one citizen may be transferred 
to another. Such an act is beyond the lim- 
its of the powers granted by the people to 
the legislatures of the states and is without 
lecal force or effect.” 








(14) 107 Fed. 827. 
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A great array of authority could be ad- 
duced, but the above courts have thoroughly 
illustrated the principle that the property 
of one man cannot be taken by mere com- 
mand of government and given to another 
man, whether by taxation or tribute. If it 
could, all sorts of chimerical schemes, all 
the way from laws compelling members of 
labor unions to contribute money through 
state agencies to aid striking members, to 
laws compelling all wholesalers to pay the 
credit losses of one another, would be in 
vogue at the solicitation of interested 
classes. Any one knows that such policies 
of government are void. 


Is the Banking Guaranty Law a Justifi- 
able Scheme of Mutual Insurance.—But 
it is said the law is a mutual insurance 
plan for the benefit of the public. Im- 
posed insurance! Whoever heard of such 
a thing? Insurance lies and is possible only 
in contract, yet the depositors’ guaranty law 
assumes to create a mutual insurance by 
mandate of statute. It is, in fact, an at- 
tempt by the state to compel the banks ‘to 
insure the credit losses of one another. 
From a legal view-point it is a nullity ; from 
a commercial one, it is disastrous. The com- 
mercial world knows that a corporation or- 
ganized with hundreds of millions of capi- 
tal for the purpose of insuring credit losses 
of wholesalers and manufacturers, the best 
commercial credits known, would eventually 
come to ruin. The same is true of any mu- 
tual plan, as it would encourage and offer 
a premium upon adventurous and dishonest 
methods. The perils to which our depos- 
itors’ fund is liable is much greater than 
the commercial risks would be. The fund is 
at the mercy constantly of the incompetent 
and dishonest banker. They are inevitable 
as a result of the system. In fact the more 
incompetent, the greater the, temptation to 
speculative methods. The greater the con- 
fidence of the public; and the larger the de- 
posits, the greater the danger to the de- 
positors. 


Why should it not be made to extend to 
all classes and all lines of industry, if good 
for depositors? Why should not all farm- 





ers be compelled to pay crop losses on that 
basis? In State v. Township,” the court 
held that paying money to sufferers for crop 
failure is unconstitutional.» Yet there is no 
difference between paying money to suffer- 
ers from crop failures and paying money to 
sufferers from bank failures. Or, why not 
compel all city people to carry a mutual 


‘fund with the state to pay the fire losses of 


one another? In Lowell v. Boston,*® it was 
held: “It needs no argument to show that 
such an arbitrary exercise of power would 
be a violation of the constitutional rights 
of those from whom the money or property 
was taken, and an unjustifiable usurpation.” 


In the First State Bank v. Schallenberg- 
er,’ the Circuit Court of the United States 
said: “If the state possesses the power to 
single out a certain form of business activity 
and compel the citizen who engages in it to 
pay the losses of strangers, whose only re- 
lation to him is that their business is known 
by the same general name, why may it not 
require all those engaged in one occupation 
to pay the losses of those engaged in other 
occupations? And if the state may require 
those of one class to contribute to the losses 
of the same class, it is but a step further to 
require the fortunate to bear the financial 
losses of the less fortunate as often as in- 
equalitv of fortune may arise. The provi- 
sions of the depositors’ guaranty fund can- 
not be sustained on the theory that society is 
discharging an obligation it owes to those 
pauper classes who have always been re- 
garded as proper subjects of its bounty and 
care. The creditors of banks are like the 
creditors of any other debtor, and this act 
is not confined to the relief of paupers ; but 
payment is required of all depositors, what- 
ever their financial condition may be. * * * 
This is not accomplished by requiring that 
A shall pay directly to B, or to B’s cred- 
itors, a certain sum of money for the finan- 
cial relief of B, or his creditors: but the 
same result is effected by a process akin to 


taxation. It is well settled that the state - 


(15) 14 Kans. 418. 
(16) 111 Mass. 454. 
(17) Supra. 
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cannot, under the form of taxation, take 
the property of its citizens and give it to 
build up the private fortunes of others. 
* * * The act not only attempts to ex- 
ciude individuals from engaging in the 
banking business, unless they do so through 
the agency of a corporation, but also at- 
tempts to impose upon them, as a condition 
to their engaging in that business even in 
that form, a duty to make good the obliga- 
tions of all other bankers in the state to 
their depositors. For the reasons before 
stated, we are of the opinion that this can- 
not be done consistently with the Fourteenth 
Amendment to the National Constitu- 
tion,””?8 ‘ 


Are Certificates. Issued in Lieu of 
Funds “Bills of Credit?’?—The last pro- 
position, are the certificates to be issued by 
the State Banking Board in lieu of funds 
“bills of credit” will not be more than re- 
ferred to here. 


The act provides that if the emergency 
assessment shall be insufficient to pay de- 
positors, that the board shall issue interest- 
bearing certificates, payable at call of board. 
The Constitution of the United States says 
that: “No state shall coin money ; emit bills 
of credit; make any thing but gold and sil- 
ver coin a tender in payment of debts. * *” 


In order to illustrate the effect of issuing 
these certificates, as well as to show the 
general nature of the act, it may be sug- 
gested that the guaranty scheme can best be 
likened to a chain of Alpine mountain 
climbers. If one falls and goes into the 
abyss, the natural tendency is for him to 
pull in the other to whom he is linked, and 
for that two to pull in two more, and so on 
until the entire chain goes down. It may be 
if only one goes down the others will hold 
him. If two go it is vastly more difficult. 


(18) It cannot be said that the statute is a 
reasonable regulation of the banking business 
under the police power of the state. The rea- 
son is that the act is violative of the constitu- 
tion of the United States. As the Supreme 
Court of the United States said in Central of 
Georgia v. Murphy, 196 U. S. 194: “The police 
power of the state does not give it the right to 
violate any right of the federal constitution.” 





If several more go down it is morally cer- 
tain to drag down the whole chain. The 
mountain climbers may follow their perilous 
way for awhile, and all may be well and 
good, but if they follow it with the regu- 
larity of the banking business, time only is 
necessary for their destruction. So it is 
with banks under state guaranty. If one 
goes down the rest may save it, but if sev- 
eral go down the results stagger the imagi- 
nation. What would be the condition of the 
guaranty fund? What would be the status 
of the certificates flooding . the country? 
They are to be issued in lieu of funds, to 
pass from hand to hand, to circulate as a 
medium of value until called im by the 
agency of the state government.’ 

There is a widespread and erroneous idea 
that the depositors are guaranteed by the 
State of Oklahoma. That impression pre- 
vails from use of the expression “State 
Guaranty Law.” No fund of the state is 
created or intended for such purpose, nor 
is the faith of the state in anywise pledged 
to the redemption of deposits. 

It is well in closing this article to add 
for the information of the public that the 
prevalent idea regarding our corporation 
laws is erroneous. The corporation laws of 
the state are liberal to all legitimate cor- 
porate enterprises, and in no state in the 
Union is the investment of capital more 
strongly safeguarded than in Oklahoma. 
As soon as the hysterics of the misinformed 
can be overcome, the world will study and 
admire an estate, at once the most modern, 
the wisest, and nearest to perfection of any 
system of jurisprudence in the history of 
mankind. 

ApeLpert HucHes. 

Guthrie, Okla. 


(19) Read Houston Ry. Co. v. State, 177 U. 
S. 376. The present amount of the guaranty 
fund is $600,000. The aggregate deposits, 
$42,000,000. 
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PHYSICIANS AND SURGEONS—EMPLOY- 
MENT IN EMERGENCY CASES. 





TEXAS BLDG. CO. v. DRS. ALBERT & 
EDGAR. 





Court of Civil Appeals of Texas, November 24, 
1909. Rehearing Denied January 5, 1910. 





Where a master employing laborers sends 
them out under the supervision of a foreman, it 
clothes him at least with implied authority to 
do not only such things as may be incident to 
the work, but all necessary things for the ad- 
vancement of the master’s interests. 

RICE, J.: This suit was originally brought 
in the justice’s court by defendants in error 
Drs. J. W. Albert and C. L. Edgar, a firm 
ot practicing physicians residing at Childress, 
against plaintiff in error for the recovery of 
$175, claimed to be due them for professional 
services rendered to J. D. Keasler, an employee 
of plaintiff in error. Judgment was rendered 
for defendants in error for the amount of their 
demand, $25 of which having been remitted, 
plaintiff in error appealed to the county court, 
where the case was tried by the court without 
a jury, resulting in a judgment for defendants 
in error for the sum of $150, from which this 
writ of error is sued out. 

The only ground urged for reversal is that 
the evidence does not sustain the judgment. 
A brief summary of the evidence therefore 
is necessary to determine the question involv- 
ed. Plaintiff in error is a private corporation 
organized for the purpose of doing a building 
and construction business, its principal office 
being in Ft. Worth, Texas, with James J. 
Taylor as its president and general manager, 
and at the time of the accident to Keasler it 
had 10 or 12 crews of men working for it in 
different sections of the country, one of which 
was at Childress, who were then engaged in 
the construction of a storeroom in the yards of 
the Ft. Worth & Denver City Railway Com- 
pany, at said place. Wm. Barnes was the 
foreman of the crew at Childress engaged in 
said work, and said Keasler was one of the 
employees working for said company under the 
direction of said foreman. The duties of said 
foreman were to superintend and direct the 
movements of said crew, to employ and dis- 
charge men and pay them off; but it was 
shown that generally he had no authority to 
employ physicians or surgeons to attend the 
sick or injured employees. On the morning 
of May 4, 1907, Keasler, with other employees, 
was sent by Barnes, the foreman, to unload a 
car of brick standing on the railway track in 
the Denver yards. Finding it necessary to 
move the car a short distance down the track 
before unloading the brick, Keasler, after the 
brake had been loosened, started the car to 





rolling with,a pinch bar. Seeing that the car 
was likely to go too far before stopping, he 
ran ahead and stuck the bar in front of the 
wheel of the moving car, which ran onto the 
bar, throwing him under the car, running over 
his legs. Barnes, who was not present at the 
time, was immediately notified of the accident, 
and soon arrived on the scene and was inform- 
ed that some one had already telephoned for 
a doctor. As Barnes and the other employees 
of plaintiff in error were carrying Keasler on 
a litter into his own home some 150 yards 
from where he was injured, defendants in er- 
ror arrived in response to said phone call, 
which had been put in for them by someone 
whose identity was never established, and, un- 
der the direction of Barnes, began at once to 
administer to his relief. These physicians 
were, the local surgeons of the railway com- 
pany, and when first called supposed that it 
was to attend some of its employees. One of 
the physicians, however, knew both Barnes and 
Keasler and knew that the one was the fore- 
man and the other the employee of plaintiff 
in error. It was shown that Barnes, the fore- 
man, was very solicitous for the welfare of 
Keasler, and seemed to be in general charge 
and management upon arrival of said physi- 
cians, and that he told both of them that he 
wanted them to do all in their power for him. 
Keasler was a very poor man, and it is shown 
that after he had been carried into the house 
Barnes stated to himself and his wife, who 
were in distress and grieving over the fact of 
their poverty, that théy need not worry about 
that, but to get whatever was necessary, and 
that he would see that it was paid for. It was 
further shown that Barnes wag the highest in 
authority at this place representing the plain- 
tiffs in error at the time of the accident, and 
there is testimony to the effect that he of- 
fered to secure the services of a specialist, if 
needed, and further proffered to send the in- 
jured man and his family in a Pullman to the 
hospital at Ft. Worth, but that his wife ob- 
jected to leaving home. Both of Keasler’s 
legs had been so injured that it became neces- 
sary for said physicians to amputate them; 
but Keasler died within a few days from the 
effects of his injuries. The general manager 
of the company, Taylor, who was present at 
the time of the funeral, paid the funeral ex- 
penses from his individual funds. While 
Barnes did not call in these physicians, yet he 
testified that he would have done so if they 
had not already been phoned for when he ar- 
rived. He stated that while he told them to 
do all they could for the injured man, and 
that he was very anxious in his behalf; still he 
did not promise them either that the company 
or himself would pay for their services; but 


Dr. Edgar testified that he supposed from 
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Barnes’ actions at the time, and what he said, 
that the company would pay for their services. 

The sole question for our determination, 
then, is whether these facts warranted the 
court in rendering judgment for defendants in 
error. Counsel for plaintiff in error confess 
that they have been unable to find any Texas 
case on the subject, and, so far as we are ad- 
vised, it is one of first impression in our state, 
though there are a number of conflicting au- 
thorities in other jurisdictions upon this sub- 
ject, some of which have been cited by counsel 
for the respective parties, and will be here- 
after noticed. It is true, however, that in the 
case of Wills v. I. & G. N. R. R. Co., 41 Tex. 
Civ. App. 58, reported also in 92 S. W. 273, 
where physicians sued the railway company to 
recover pay for services rendered to a party 


, who had been seriously injured by one of its 


trains, necessitating the amputation of his 
limbs, and where the conductor had employed 
the plaintiff to render such surgical attention 
as was necessary and proper, and who did 


‘render the same, that Chief Justice Fisher, 


delivering the same opinion of this court, held 
that the company was not liable; but it must 
be observed, however, that that was-a case in 
which the injured party was a trespasser and 
shown to be drunk at the time of the injury. 
In closing the opinion the court saw proper to 
use the following language: “We do not un- 
dertake to say what would be the power and 
duty of a conductor of the railway company 
where a passenger or employee was injured. 
Here the party injured was a_ trespasser”— 
thereby leaving the question now before the 
court open. 


It seems to be quite generally held, however, 
that the authorized agent of a railway com- 
pany, in the event of an emergency, such as 
accident or injury to one of its employees 
while in the line of his duty, would have au- 
thority to summon a physician to administer to 
his necessities, and bind the company to pay 
therefor. (The court then cites a number of 
railway cases to this effect and argues that a 
like rule should apply to other corporations), 
and concludes as below stated. Ed. C. L. J. 

The principles of justice and the dictates 
of humanity, in our judgment, as well as the 
law, imposed upon the company, under the 
circumstances disclosed by this record, the 
duty to furnish the wounded man medical aid; 
and the foreman acting: for it, in the absence 
of any higher authority, had the implied power 
to bind the company for the payment of the 
services of the physicians whom he had em- 
ployed. 

So believing, the judgment of the court be- 
low is in all things affirmed. 

Affirmed. 





Note—Liability of Employer for Medical Ser- 
vices Rendered to Employee on Request of Agent 
in E smergency Cases—We have omitted the | 
court’s reasoning from other authority, because 
we desired to set forth in this annotation other 
passages than those quoted from opinions, as our 
purpose is different in some wise from that of 
the Texas court. 


In his commentaries on the Law of Corpora- 
tions. Judge Thompson says: “An implied power 
will be ascribed to any corporation employing 
labor to incur expenses on account of injuries 
received by its employees in the line of their 
employment, in the absence of any express statu- 
tory grant of such power. This implication rests 
upon the most obvious grounds of justice and 
humanity.” See sec. 5840. 

If this be a correct principle, then it is un- 
necessary to distinguish between individual and 
corporation employers in considering whether in 
an emergency case the representative of an em- 
ployer may bind his principal. One question with 
the courts is to say what character of officer or 
agent may act in an emergency so as to bind the 
employer. In railroad cases it has been laid 
down that the only requirement is that the officer 
be the highest representative of the company 
present on the scene. Elliott on Railroads, § 222; 
Clark & Skyles on Agency, § 62. Thus a con- 
ductor may bind the company where an injury 
occurs distant from the chief office of the com- 
pany. Terre Haute, etc, R. Co. v. McMurray, 
98 Ind. 358, 49 Am. Rep. 752; Louisville, etc., 
R. Co. v. Smith, 121 Ind. 353, 6L RA. 320; 
Levier v. R. Co., 92 Ala. 258, 9 So. 405. This 
view is also taken by a late English case in which 
Bramwell, B., said: “Surely it is reasonable to 
say that the person who is chief in office where 
the accident takes place should have authority to 
do those things which must be done at once and 
which are presumably for the benefit of the com- 
pany.” Langan y. Great Western R. Co., 30 L. 
T. (N. S.) 173. This case overrules an earlier 
case decided in 1849. See Cox v. Midland Coun- 
ties R. Co., 3 Exch. 268. 

But it has been said that this rule does not 
apply to an ordinary manufacturing corporation. 
The reason for the distinction is thus stated: 
“Railroad companies occupy a peculiar , position 
with reference to such matters. Exercising quasi 
public functions, clothed with-extraordinary priv- 
ileges, carrying their employees necessarily to 
places remote from their home, subjecting them 
to unusual hazards and dangers, the law has, by 
reason of the dictates of humanity and the neces- 
sities of the occasion, imposed on such companies 
the duty of providing for the immediate and ab- 
solutely essential needs of injured employees, 
when there is a pressing emergency calling for 
their immediate action. In such cases, even sub- 
ordinate officers are sometimes, for the time be- 
ing, clothed with the powers of the corporation 
for the purposes of the immediate emergency 
and no longer.” Chaplin v. Freeland, 7 Ind. 
App. 678, 34 N. E. 1007. But this Indiana court 
thus reasoning declined to decide the case be- 
fore it on any such distinction. It did say it 
was not prepared to say the general manager had 
any authority to employ a physician or surgeon 
for an injured employee, and we conceived this 
rule would apply to railroad as well as another 
company, in a general way. There the court said: 
“Whether or not such an extreme case mignt 
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arise as would justify or require the court to 
impose on individual employers a duty analogous 
to that imposed on railroad companies it is un- 
necessary for us to determine. There are here 
no facts showing an emergency save the neces- 
sity for the immediate services of a surgeon. 
It does not appear but what the injured man 
had abundant means to provide for himself, nor 
does it appear that he lacked friends and rela- 
tives both able and willing to provide for him.” 

A Kentucky case cites the Chaplin case ap- 
provingly in an action where a foreman in charge 
of’a carpenter shop on a building engaged a phy- 
sician to attend one of the employees seriously 
injured. The foreman directed the physician to 
take charge of the case and the latter attended 
the employee for several months and _ the 
company for the entire bill. Godshaw te] 
& Bro., 109 Ky. 285, 51 L. R. A. 668, = 58 S. W. 
781. The case affirmed a general judgment for 
defendant, saying, among other things: “In the 
first place the services sued for were not con- 
fined to the immediate emergency, but lasted 
during several months. Appellee in the meantime 
resided in the same city and only a short dis- 
tance from where appellant lived and it would 
have been very easy for him to have inquired as 
to the alleged authority of their foreman to 
act for them. * * * In this case no necessity 
is shown why appellee should have selected a 
physician to treat the injured man during his 
long confinement, as it does not appear that he 
lacked friends or relatives, who were both able 
and willing to do so for him.” 

In Meisenbach v. Cooperage Co., 45 Mo. App. 
232, the question is complicated by circumstances 
such as existed in the two cases last referred to. 
The suit was for services extending over a long 
period and not merely for emergency services, 
and the case is therefore not of much value. It 
is certain that a very recent case by the same 
court held, that the president of a corporation 
was clothed with an emergency power to pay 
for an operation upon an injured employee of a 
manufacturing corporation. Weinberg y. Cord- 


_age Co., 135 Mo. App. 553. 


In Holmes v. McAlister, 123 Mich. 493, 48 L. 
R. A. 306, 82 N. W. 220, the medical bill was not 
only for emergency, but also for continuous treat- 
ment of a laundry employee. The opinion cites 
and quotes from the Chaplin case, supra, which 
even as to railroads says that subordinate officers 
are clothed with the powers of the corporation 
“for purposes of the immediate emergency and 
no longer.” 

Then the Michigan court says: “An employee 
in a bank, store, or shop or upon a farm, may 
become suddenly very ill, or in some way seri- 
ously injured, so that some foreman or other 
employee might properly deem immediate med- 
ical attendance necessary, and in the absence 
of the employer, summon a physician. Is the em- 
ployer liable? We are cited to no authority 
which so holds. It is doubtful whether such 
employer would be liable if he himself sent for 
the physician to attend one of his employees. . It 
is unnecessary, upon this point to express an 
opinion. We do not hesitate, however, to hold, 
that, in those avocations of life unaccompanied 
by dangers, an employer is not liable for the 


services of a physician summoned by his mana-. 


ger, foreman or other servant to attend an em- 
ployee in’ a case of sudden illness or injury, 





whatever his moral obligation may be.” This 
court makes a different classification than as be- 
tween railroads and other employers. It classifies 
according to occupations being hazardous and 
not hazardous, possibly a more reasonable classifi- 
cation. 

It would appear, then, that there has not been 
any decision squarely to the contrary of what 
the principal case holds other than the Holmes 
case, supra. The humanity idea there hinted at 
is set forth somewhat more at large in the Mei- 
senbach case, viz.: that one running and calling 
a physician does not make himself liable, because 
a contrary rule would make a bystander hesitate 
to perform such an act of humanity. Indeed, it is 
difficult for us to fix this rule of responsibility on 
any employer, railroad or other, for what are 
strictly emergency services according to any prin- 
ciple satisfactory to our own mind, If there 
are additional services they should be chargeable 
on the theory that a general officer may thereby 
save his employer from larger loss. C. 








ENGLISH AND CANADIAN DIGEST. 





REPORT OF RECENT IMPORTANT ENGLISH . 


AND CANADIAN CASES FOR THE WEEK. 


Highway—Motor Omnibus on—Skidding.—The 
driver of a motor omnibus owned by the de- 
fendants, in order to avoid running over a boy 
who had stepped in front of the omnibus, turned 
the omnibus to the off-side and made every en- 
deavor to stop it. The road was greasy and 
the omnibus’ skidded, swung around and struck 
the boy with its side, injuring him. It appeared 
from the evidence that a motor omnibus is liable 
to skid if it is stopped suddenly upon a greasy 
road. In an action brought against the defend- 
ants on behalf of the boy, the jury found that 
the driver had not been negligent, but they were 
unable to agree on the question of whether the 
defendants had committed a nuisance by putting 
the omnibus on the road. The é¢ounty court 
judge refused to enter judgment for the defend- 
ants. 

Held, affirming the decision of the Divisional 
Court, reported (1909), 73 J. P. 283, that there 
was no evidence to go to the jury that the omni- 
bus was a nuisance, and that judgment must be 
entered for the defendants.—Parker vy. London 
General Omnibus Company, Limited. App. Cas. 
1909, in London Justice Peace, Jan. 15. 1910. 


Negligence—Dangerous Premises—Swing Door 
in Infants’ School.—The plaintiff, a girl of six 
years of age, sued the defendants, as the local 
education authority, to recover damages for 
personal injuries sustained by her owing to the 
alleged negligence of the defendants in main- 
taining at their school a heavy swing-door which 
was dangerous to children. The door was put 
in by the defendants” predecessors, the school 
board. The plaintiff, who attended the school, 
arrived late one morning, and, contrary to the 
instructions given to a pupil arriving late, the 
plaintiff entered the room where the other 
scholars were assembled for call-over. The 
plaintiff was told by the teacher to leave the 
room, and this she proceeded to do through a 
heavy door which swung both ways; and as she 
was going out by this door, it swung back and 
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eaught one of her fingers, which subsequently 
had to be amputated. 

Defendants received the premises from an- 
other who had there conducted the school. The 
jury found defendants guilty of negligence in 
allowing the door to remain as it was, and de- 
fendants appealed. 

The court (Darling, J., and Phillimore, J.), 
dismissed the appeal, being of opinion that on 
the findings of the jury the door in question, 
when erected in the first instance, was, with 
regard to a child like the plaintiff, a trap, in the 
sense in which that term had been used in va- 
rious decisions; and that the defendants, having 
received the door in that condition, were guilty 
of negligence in allowing it to remain in the 
same condition. Appeals dismissed—Morris v. 
Carvanon County Council, K. B. Div., Dec. 8, 
1909. 








CORRESPONDENCE. 


SERVING WITNESSES AND JURORS BY MAIL 
OR TELEPHONE. 
Editor Central Law Journal: 

I enclose you a copy of a circular letter I 
have mailed to each member of the legislature 
of our state. I call your attention to that por- 
tion relating to the manner of the service of 
summons on jurors and witnesses. I would be 
glad for such information as you have as to 
whether this manner of service is in force in 
any state in the union, 

Very sincerely, 
JAMES R. TOLBERT, 
Judge Seventeenth Judicial 
District Oklahoma, 
Arapaho, Okla. 

Note: The suggestion of our correspondent 
is, that notification to “the jurors—by personal 
oral notice, notice over the telephone, by tele- 
graph, by mail, ordinary or ‘registered, in the 
discretion of the judge of the court ordering 
the juries—and the witnesses—by personal oral 
notice, notice over the phone, by telegraph, by 
registered or ordinary ma/‘l, or by delivering to 
each person named in the subpoena a true copy 
of the subpoena, at the option of the party for 
whom the subpoena is issued.” 

We have to say we do not know of any such 
plan, but we are perfectly willing to commit 
ourself in measured approval thereof, and we 
wonder, as greatly as did the courtiers who saw 
Columbus stand the egg on end, why we never 
thought of it before. The writer has participat- 
ed in the administration of law in a court whose 
county sessions brought jurors and witnesses 
across vast stretches of country at ruinous 
cost to the public and private parties. Many 
times diligent efforts to obtain service proved 
abortive, and at other times the negligence of 
process servers made such efforts miscarry. We 
might not be willing to go to the extent our 
correspondent suggests, but surely we do not 
see why the mail should not be thus utilized, 
Also, it might be thought this would suffice for 
ordinary summons to a defendant. 

Statutes and courts recognize the affecting of 
one’s rights by use of the mails in many ways. 
Thus the mailing of a letter accepting a propo- 
sition creates a contract. Some statutes sup- 
plement notice by publication by the mailing 
of a letter, and contempt in disobedience of an 





injunction may be predicated on knowledge had 
prior to service of process. if there is any 
kind of notice that means no notice at all, in 
very many instances, such is notice by publica- 
tion. And yet marriages are dissolved and title 
to property is divested thereby. 

But whatever might be urged against, if any- 
thing, against the legal sufficiency of a sum- 
mons to a party, under some cautionary view of 
due process of law provisions, the reasoning 
would not extend to summons to jurors and 
subpoenas to witnesses not demanded by a 
party to be served by an officer. 

In this way the law would not only move 
more expeditiously and cheaply but with more~° 
certainty, too. ‘ ‘ 

If business uses modern methods, it would 
seem that tribunals, which decide upon rights 
and liabilities growing out of business might 
come close enough to earth from the upper 
ether of sublimated thought to apply these 
methods to their routine. . 
EDITOR. 








HUMOR OF THE LAW. 


An Irishman who had spent most of his life as 
a common laborer, came home one night and 
said to his wife. “Biddy, I’ve quit me job.” 
“What are yez going to do, Pat?’ “Well, Biddy, 
I’m going to be a lawyer.” “What the divil do 
you know about law?” “Well,” says. Pat, 
“you don’t have to know much to be a lawyer.” 
Biddy said, “Well, go ahead Pat*’ Next day 
Pat rented an office; bought some old second- 
hand city directories and other books of that 
nature; had a sign made (Pat Murphy, Lawyer), 
and started to do business. He sat in his office 
three or four days without a client showing up. 
Just as he was leaving for home one night an 


Irish woman came in. “Good evening,’ says . 
Pat. “What can I do for vou?” “Well,” says 
she, “I have a case for you.” “Be seated,” says 


Pat. “There will a retainer’s fee of $10 before 
you state your case.” The client paid the $10 
and Pat said, “Now state your:case, madam.” 
“Well,” says she, “I-run a boarding-house 
and have on me place a very fine spring. One 
of me boarders, who had a spite against me, 
threw some rubbish in the spring, and I wish 
to prosecute him.” “Aha!” says Pat, “that’s a 
very bad case. You will excuse me while I look 
up the law.” Pat took down a city directory 
and after sperding 15 or 20 minutes looking 
through the book, slammed it shut, put it back 
on the shelf and said, “Madam, you have no 
case at all. I find that a man‘has as much right 
to throw rubbish in the spring as he has in 
the fall.” 


A man of Spanish descent was once elected 
justice of the peace at Guadaloupe, in Southern 
Colorado. Before the new justice, who under- 
stood but little English, had thought of pre- 
paring a marriage ceremony, a couple appeared 
and asked to be united in the holy bonds of 
matrimony. The justice required them to stand 
before him, and, addressing the man, said: “You 
marry?” The man replied “Yes.” Then turning 
to the woman, the justice said: “You marry?” 
She also replied, “Yes.” The justice thereupon 
said to both: “Bueno,” and the ceremony was 
concluded. 
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1. Abortion—Degree of Proof.—Absolute cer- 
tainty in the ‘proof of pregnancy is not re- 
quired; it sufficing if, the evidence support the 
conclusion beyond a reasonable doubt.—State v. 
Stafford, Iowa, 123 N. W. 167. 

2. Acknowledgment — Impeachment, — Evi- 
dence of parties that they neither signed nor 
acknowledged an instrument is entitled to as 
much weight as that of any other interested 
witness.—People’s Gas Co. v. Fletcher, Kan., 
105 Pac. 34. 

3. Aection—Joinder.—If a quarry company and 
a stone company contracted jointly to furnish 
rock to defendant, both companies were inter- 
ested in the cause of action of each to recover 
the amount due under the contract, so that such 
causes of action could be joined.—Balfour 
Quarry Co. v. West Const. Co., N. C., 66 S. E. 
217. 

4. Adverse Possession—Effect as Against 
Municipal Corporation.—Under Const. 1890, § 
104, adverse possession of a street does not run 
against a city.—City of Lexington v. Hoskins, 
Miss., 50 So. 561. 

5. Possession—From a finding that a 
party supposed a fence was on his boundary 
line, it could not be said that he intended to 
claim to such fence adversely to the adjoining 
owner.—Mayer v. C. P. Lesh Paper Co., Ind., 
89 N. E. 894. 

. 6. Allens—Right to Property.—The right 
given non-resident alien heirs, by a treaty be- 
tween the United States and Hanover, to sell 
real estate belonging to their ancestor, carried 
with it the ownership, such ownership being 
less than a fee simple absolute, the residue 











of the title being vested in the resident heirs, 
and such residue, upon failure of the condition 
upon which the non-resident alien heirs took 
their title, vested a fee-simple title in the resi-” 
dent heirs.—Ahrens v. Ahrens, Iowa, 123 N. W. 
164. 


7. Animals—Knowledge of Viciousness.— 
Where a person keeps a dangerous animal with 
knowledge of its vicious disposition, he is 
liable to any pérson injured by the animal with- 
out his fault, irrespective of whether he was 
negligent or at fault in securing or taking care 
of the animal.—Gordan v. Kaufman, Ind., 89 N. 
E. 898. 

8 Arrest—Arrest in Civil Action.—Under Re- 
visal 1908, § 625, there can be no imprisonment 
of defendant under final process in an action in 
which the ancillary process of arrest and bail 
on an affidavit charging fraud was sued out, un- 
less the issue of fraud has been expressly sub- 
mitted and determined against defendant.— 
Copeland v. Fowler, N. C., 66 S. E. 215. 

9. Arson—Evidence of Motive.—Hostilities be- 
tween the families of the person whose dwell- 
ing is burned and those accused of the arson 
are admissible to show motive.—Clinton v. 
State, Fla., 50 So. 580. 

10. Assault and Battery—Res Gestae.—In 
prosecutions for assault and battery and af- 
frays, all that is pertinent to show held to 
be that which took place at the time or so near 
thereto as to be part of the res gestae.—State 
v. Kimbrell. N. C., 66 S. E. 208. 

11. Bail—Deposit in Lieu of Bond.—Where 
defendant was n custodia legis when required 
to give bail, that he was arrested under a war- 
rant which was inadvertently not signed was 
no defense to a forfeiture of his bail.—State 
v. Mitchell, N. C., 66 S. E. 202. 

12. Bankruptey—Lien for Rent.—Under Act 
No. 128, p. 163, of 1894, rent held secured by 
lessor’s privilege for one year, whether the 
premises be occupied or not the whole time by 
the officers in charge of the bankruptcy pro- 
ceedings against lessee.—I. Trager Co. v. Cav- 
aroc Co., La., 50 So. 598. 

3.—Preferences.—That a creditor suspect- 
ed his debtor to be in embarrassed circum- 
stances, and was anxious to obtain payment of 
the debt, does not show that he believed the 
debtor insolvent, and that, by accepting a par- 
tial payment, he was getting a preference in 
the debtor's estate——Burnham v. Ft. Dodge 
Grocery Co., Iowa, 123 N. W. 220. 

14. Rights of Trustee.—An executed agree- 
ment to rescind a contract for the sale of cer- 
tain of the corporation’s stock held not sub- 
ject to vacation by the corporation’s trustee in 
bankruptcy, eben though ultra vires.—Tierney 
v. Butler, Iowa, 123 N. W. 213. 

15. Banks and Banking—Officers.—The presi- 
dent of a bank being its executive head, the 
rule that his power is limited to transactipns 
expressly authorized by the directors no long- 
er obtains.—Bartlett Estate Co. v. Fraser, Cal, 
105 Pac. 130. 

16. Benefit Societies—Amendment of Consti- 
tution—An amendment to the constitution of 
a mutual benefit society, which increased the 
rate of assessments of a member and reduced 
the amount of benefits payable, cannot be 
made without his consent.—Fort v. Iowa Legion 
of Honor, Iowa, 123 N. W. 224. 

17. Bills and Notes—Bona Fide Purchasers.— 
One having such suspicions as to notes that 
he fears to make investigation held not a pur- 
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chaser in good faith.—Iowa Nat. Bank v. Car- 
ter, Iowa, 123 N. W. 287. 


18. Joint Notes.—A note which is joint by 
its express terms must be enforced according to 
its terms, and Civ. Code, § 1430, providing that 
an obligation imposed upon several persons 
may be joint, several, or joint and several, does 
not apply.—Bartlett Estate Co. v. Fraser, Cal., 
105 Pac. 130. 


19. Boundaries—Division Line.— Adjoining 
owners having agreed on a division line and 
made improvements thereon and claimed up to 
the partition fence, they and their grantees 
were estopped to repudiate the agreement.— 
Furst vy. Satterfield, Ind., 89 N. E. 906. 

20. Burglary—Intent.—To constitute break- 
ing and entering a storehouse with intent to 
commit a misdemeanor, accused must have in- 
tended to commit the misdemeanor in _ the 
‘chouse; otherwise, the breaking and entering is 
a trespass only.—Jenkins vy. State, Fla., 50 So. 
582. 

21. Possession of Stolen Property.—Where 
the charge is burglary, proof that property 
taken from the house burglarized is found in 
the possession of accused held presumptive evi- 
dence of burglary.—State v. Sparks, Mont., 105 
Pac. 87. 

22. Carriers—Accrual of Cause of Action.— 
Under contract of carriage providing for no 
suit after six months from accrual of cause of 
action and that giving of notice shall be a con- 
dition precedent, the six months do not begin 
to run until notice is given.—Chicago, R. I. & 
P. Ry. Co. v. James, Kan., 105 Pac. 40. 

23. Damage to Freight.—Where a_ ship- 
ment delivered to the carrier in good order is 
received in bad order, it is presumed that it 
was damaged while in the carrier’s possession. 
—Kelly v. Southern Ry. Co., S. C., 66 S. EB. 198. 

24. Injury to Passenger.—In an action by 
a passenger against a street car company for 
personal injuries, held, that it was a question 
for the jury whether the sudden starting up of 
the car was negligence.—Hirschberg v. Brook- 
lyn, Q. C. & S. R. Co., 119 N. Y. Supp. 492. 

25.——Limitation of Liability—Acceptance of 
goods by a carrier, and: agreement to ship them, 
held not a sufficient consideration for a waiver 
of the carrier’s liability as insurer.—McIntosh 
v. Oregon R. & Nav. Co., Idaho, 105 Pac. 66. 

26. Chattel Mortgages—Redemption.—A chat- 
tel mortgagor held not entitled to have a bal- 
ance due him from the’ mortgagee on a mutual 
open current account credited on the mortgage 
indeptedness in determining the amount neces- 
sary to redeem.—Mayhew v. Martha’s Vineyard 
Nat. Bank, Mass., 89 N. E. 919. 

2%. Sale by Mortgagor.—That proceeds only 
paid rent and laborers held no defense to sell- 
ing a mortgaged crop without the mortgagee’s 
consent.—Hooks vy. State, Fia.. 50 So. 586. 

28. Civil Rights—Equal Privileges.—A coffee 
merehant serving coffee at a booth in a food 
show for advertising purposes, to prospective 
purchasers, held not liable under the civil rights 
act for refusing to serve negroes.—Brown v. 
J. H. Bell Co., Iowa, 123 N. W. 231. 

29. Constitutional Law—Delegation of Legis- 
lative Powers.—A conditional local law must be 
a complete enactment in itself and be only de- 
pendent on the question whether its provision 
shall be availed of by the people in a particular 
locality.—State v. Sawyer County Board of 
Supervisors, Wis., 128 N. W. 248. 























30. Personal Liberty.—Acts 1891, p. 340. c. 
132, prohibiting the wearing of a secret society 
badge by a non-member, held not in conflict 
with Const. art. 1, § 4, forbidding any prefer- 


ence to any creed.—Hammer v. State, Ind., 89 
N. E. 850. 


31. Contempt—Questions of Fact.—In a pro- 
ceeding against defendant for violation of an 
injunction against the sale of intoxicating 
liquors at a certain place, the finding of the 
lower court that the liquors sold were in- 
toxicating, based on sufficient evidence, is not 
reviewable on appeal.—State v. H.“Ilgner & Co., 
Kan., 105 Pac. 14. 


82. Contracts—Illegality.—A contract where- 
by plaintiff agreed with defendant stockbrokers 
to influence by his letters the purchase by his 
client of certain stock in which defendants were 
interested, held illegal.—Ridgely v. Keene, 119 
N. Y. Supp. 451. 

33. ‘Want of Consideration—wWhere the 
maker of a note, an employee in a Government 
department, in an affidavit made by him in 
response to a request from his superior officer 
for a statement of the amount he would pay 
monthly in liquidation of the debt, admitted 
the receipt of $100 on account of the note, to be 
repaid in three monthly instalments, but stated 
that he had just been reinstated in the depart- 
ment, and when he became better settled he 
would “make an effort to pay monthly instal- 
ments on the $100 until the debt has been liqui- 
dated.” It was held that this was an ac- 
knowledgment of the debt to the extent of 
$100, and the debtor having reason to know 
it would be communicated to the creditor, and 
as it was calculated to and did influence his ac- 
tion, it was sufficient to relieve the bar of the 
statute of limitations.—Littlepage v. The Hale 
Pub. Co., Dist. of Col. App. 


34. Corporations—Purchasing Own Stock.—A 
corporation may purchase and hold its own 
stock, in the absence of some restriction or pro- 
hibition in the articles of incorporation.—Tier- 
ney v. Butler, Iowa, 123 N. W. 213. 

35. Criminal Trial—Former Acquittal.—An in- 
dictment of a fiduciary, under Code 1906, sec. 
1436, for embezzlement, having the effect of 
arraigning him on all acts prior to its find- 
ing, held an acquittal thereon was a bar to a 
prosecution for any single act of embezzlement 
during the same period.—State v. Caston, Miss., 
50 So. 561. 

36. Presence of Accused.—The absence of 
accused, on trial for murder, during a part of 
the time of the impaneling of the jury, held 
fatal error.—Warfield v. State, Miss., 50 So. 561. 

37. Damages—Duty to Reduce Damages.—In 
an action on a contract to quarry stone, de- 
fendant held entitled to. set-off against plain- 
tiff’s claim for damages the amount plaintiff had 
received on a sale of stone to a third person.— 
Beattie v. New York & L. I. Const. Co., N. Y., 
89 N. E. 831. 


38. Loss of Property.—In an action against 
a railroad for loss of a mill by fire set by 
sparks from an engine, testimony as to the 
availability of water power as affecting the 
value of the mill was admissible.—E. T, & H. K. 
Ide v. Boston & M. R. R., Vt., 74 Atl. 401. 

39. Mental Suffering.—Damages for mental 
suffering may be recovered in an action for as- 
sault, though no battery or bodily injury was 
inflicted.—William Small & Co. v. Lonergan. 
Kan., 105 Pac. 27. 
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40.——Mental Suffering.—Mental suffering, un- 
accompanied by bodily injury, is an element of 
damages in an action for a willful or wanton 
wrong, or one committed with malice and an 
intention to cause mental distress.—William 
Small & Co. v. Lonergan, Kan., 105 Pac. 27. 

41. Dismissal and Nonsuit—Unreasonable De- 
lay in Bringing Suit—wWhere plaintiff failed to 
satisfactorily explain her extraordinary delay of 
seven years in bringing an action for an alleged 
libel to trial, held, that a motion to dismiss 
for ‘want of prosecution should have been 
granted.—Ingri v. Star Co., 119 N. Y. Supp. 502. 

42. Divorce—Alimony.—A claim for alimony 
rests upon the common law obligation of the 
husband to support his wife during the ex- 
istence of their marriage, and he is not relieved 
from the obligation after a marital offense which 
entitles the wife to a divorce and judgment for 
alimony.—Rogers v. Rogers, Ind., 89 N. E. 901. 

43. Alimony and Suit Money.—Rev. Codes 
1905, sec. 4071, held to embrace the entire sub- 
ject-matter of the allowance of alimony, and, no 
similar provision being made for the husband, 
he is not entitled thereto.—State v. Templeton, 
N. D., 123 N. W. 283. 

44. -Effect on Tenancy by the Entirety.—A 
divorce granted to a husband or a wife changes 
their interest in land as tenants by the entirety 
to tenants in common.—Maradt v. Scharmach, 119 
N. Y. Supp. 449. 

45. Support of Children.—Divorce decree 
held to relieve father of liability to the mother 
for the support of a son electing to live with 
her.—Dickinson y. Dickinson, Fla., 50 So. 572. 

34. Elections—Ballots.—Rejection of the: bal- 
the precinct where the election 











lots voted in 
law was flagrantly violated would not be set 
aside on appeal in an election contest.—Ram- 


pendahl vy. Crump, Okla., 105 Pac. 201. 

47. Electricity—Joint Liability.—Electric rail- 
way and telephone company held jointly liable 
for the killing of a horse by contact with a 
wire of the telephone company which had fallen 
across a wire of the railway company.—EFining 
v. Georgia Ry. & Electric Co., Ga., 66 S. E. 237. 

48. Eminent Domain—Construction of Stat- 
ute.—The statute relating to damages to “land- 
owners” for land condemned held to apply to 
a lessee.—Woodstock Hardwood & Spool Mfg. 
Co. v. Charleston Light & Water Co., S. C., 66 S. 
E. 194. 

49. Fees in Street.—Where an owner of 
land sold lots so as to retain a fee in the street, 
the abutting lot owners were entitled to only a 
nominal award in proceedings to condemn the 
fee.—In re Decatur St. in City of New York, 
N. Y., 89 N. E. 829. 

50. Estéppel—Pleading.—A mutual benefit so- 
ciety could not set up waiver or estoppel to 
deny the validity of an amendment to the con- 
stitution, where it did not plead such estoppel, 
in an action against it for breach of contract.— 
Fort v. Iowa Legion of Honor, Iowa, 123 N. W. 
224. 

51. Evidenee—Ancient Records.—Ancient sur- 
veys of a city, appearing on the county records, 
are presumed to have been recorded by au- 
thority, though not formally certified.—City of 
Lexington vy. Hoskins, Miss., 50 So. 561. 

52. Executors and Administrators—<Action to 
Recover Assets.—In an action by an adminis- 
trator for conversion of personalty of deced- 





ent where judgment was rendered for plaintiff, 


personalty to pay the debt and costs, the prop- 
erty should be returned to defendants.—Vaughan 
v. Browne, Kan., 105 Pac. 30. 

53. Sale of Real Estate.—Power to sell a 
testator’s real estate being given by his will to 
the executors, or their survivor or survivors, 
the power of sale vested in the only one to 
qualify, and her conveyance under such author- 
ity was effectual.—Heiferman v. Scholder, 119 
N. Y. Supp. 520. 

54. Exemptions—Waiver.—The object of 
the exemption statute being to preserve to in- 
digent families household articles necessary to 
subsistence, a waiver of the exemption as to 
any part of the exempted property would: be in- 
valid as against public policy.—Watertown Nat. 
Bank v. Bagley, 119 N. Y. Supp. 592. 

55. Fire Insurance—<Action Against Railroad 
Company.—An action against a railroad for loss 
by fire of property covered by a fire policy held 
properly brought in the name of the owner 
alone, though the insurer has paid the policy.— 





E. T. & H. K. Ide v. Boston & M. E Ft, t4 
Atl. 401. 
56. Mortgage Clause.—A mortgage clause in 





a fire policy held to secure to the mortgagee 
right tq recover regardless of subsequent 
breaches of contract by the owner of which 
the mortgagee was ignorant.—People’s Sav. 
Bank. v. Retail Merchants’ Mut. Fire Ins. aAss’n. 
of Iowa, Iowa, 123 N. W. 198. 

57. Ownership of Property.—A vendee of 
land occupying it under an executory contract 
of purchase, on which he has paid a portion of 
the price, and on which he has erected a build- 
ing, held an “unconditional and sole owner” in 
fee simple within the condition of a fire policy. 
—_— v. Hanover Fire Ins. Co., N. C., 66S. E 





58. Fixtures—Removal.—Where machinery in- 
stalled upon a mining claim by the purchaser 
under a contract, which was subject to forfeiture 
on nonpayment of installments of the purchase 
price, remained personalty of the purchaser, he 
could remove it at least at any time before 
possession of the claims was surrendered to the 
vendor upon forfeiture of his rights under the 
ee v. Thomas, Wash., 105 Pac. 
168. 

59. Gaming—Bucket Shops.—Transactions in 
a “bucket shop” held not a “game of hazard,” 
and a telegraph wire, blackboard. and ticker 
not a “gambling device,’ within Cr. Code, sec. 
214, allowing a person to recover his loss be- 
cause of a gambling device, or at a game of 
hazard.—Ives v. Boyce, Neb., 123 N. W. 318. 

60. Prosecution.—In a prosecution under 
Laws 1909, p. 122, c. 92, for aiding and abetting 
in the reporting and recording, etc., of a bet 
as to the result of a horse race without the 
state, it would be immaterial whether the trans- 
action was completed within or without the 
state.—State vy. Rose, Mont., 105 Pac. 82. 

61. Highways—Alteration.—Proper road no- 
tices by petitioners to alter a highway were 
conditions precedent to giving the county court 
jurisdiction to alter the highway, and the court 
has no jurisdiction to do so where it did not 
find that the subscribers to the notice resided 
in the road district where the road was to be 
laid out, as required by Laws 1903, p. 263. sec. 
7.—Jensen y. Curry County, Or., 105 Pac. 96. 

62. Homicide—Drunketmness. — Drunkenness 
may reduce a homicide from murder to man- 
slaughter, if so extreme as to prevent the ex- 
istence of an intent to kill—State v. Rumble, 
Kan., 105 Pac. 1. 

63. Involuntary Manslaughter.—To point a 
pistol at another intentionally, save in the in- 
stances excepted by Pen, Code 1895, sec. 343, 
held unlawful; and, if the pistol is accidentally 
discharged, the person pointing it is guilty of 
involuntary manslaughter.—Leonard y. State, 
Ga., 66 S. E. 261. 

64. Motive.—In a prosecution for homicide, 
evidence that defendant immediately after the 
killing compelled decedent’s widow to have in- 
tercourse and robbed her of certain jewelry 
held admissible to show motive.—People v. Ba- 
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65. Husband and Wife—Tenancy by the En- 
tirety.—The interest in land of a husband as 
tenant by the entirety is subject to sale on 
execution; the purchaser taking subject to the 
wife’s right of survivorship.—Mardt v. Schar- 
mach, 119 N. Y. Supp. 449. 


66. Interest—Action for Purchase Price.—In 
an action to recover an alleged balance of the 
purchase price of land sold on an oral contract 
made 20 years before providing for 10 per cent 
interest, which rate was claimed to have been 
reduced to 8 per cent in 1902, only 6 per cent 
could be recovered under the statute.—Tillotson 
v. Seal, Iowa, 123 -N. W. 222. ‘ 


67.——Money Paid.—A payor of money on the 
request of another held entitled to interest from 
the date of payment.—Mahew v. Martha’s ‘Vine- 


yard Nat. Bank, Mass., 89 N. E. 919. 


68. Intoxicating Liquors—Defenses as to Il- 
legal Sale.—It is no defense that a _ person 
charged with violating an injunction prohibiting 
the sale of intoxicating liquors in a certain 
building did not know the liquors were intoxi- 
eating.—State v. H’ Ilgner & Co., Kan., 105 
Pac. 14. 

69.——Mulct Law.—Sales of liquor to a liquor 
firm which has not filed, in compliance with the 
mulet law, a resolution of consent by the city 
in which it is dong business, are illegal.—Arie 
v. Dixon, Iowa, 123 N. W. 173 

70. Remonstrance Against Traffic_—A suf- 
ficient remonstrance against a liquor license not 
only determines for two years power to grant a 
license within the district,. but also fixes for a 
like period the status of all signers as remon- 
strators, and a subsequent effort to withdraw is 


wholly nugatory.—Behler v. Ackley, Ind., 89 
N. E. 877. 











71, Judgment—Conclusiveness —Judgment pro 
confesso against intervenor upon failure to file 
an answer or cross-bill within the time required 
held only to preclude the right to intervene, 
and not to conclude intervenor upon any matter 
which might have been put in issue.—Keane v. 
Pittsburg Lead Mining Co., Idaho, 105 Pac. 60. 

72 Persons Concluded.—Where a landlord 
was not concluded by a judgment against the 
tenant in ejectment, subsequent purchasers from 
the landlord were also not bound thereby.— 
Ditlinger v. Miller, Kan., 105 Pac. 20. 

73. Landlord and Tenant—Agreement to Give 
Possession.—Agreement in deed to give posses- 
sion on a certain date which was the next day 
after exviration of lease of the premises held 








not to bind grantor to remove tenant and place 
grantee in possession.—Beakey v. Schwitzgebel, 
Kan., 105 Pac. 12. 





74.——-Existence of Relation.—A contract be- 
tween a theatrical company and the owners of 
a theater held not to create the relation of 
landlord and tenant.—Thomas v. Springer, 119 
N. Y. Supp. 460. 

75 Necessity of Surrendering Possession.— 
Held incumbent on a tenant to deliver the prop- 
erty to the landlord to terminate liability for 
rent.—TI. Trager Co. vy. Cabaroc Co., La., 50 So. 
598. 

76.——Option to Purchase.—An option in a 
lease giving lessee the right to purchase during 
the term held supported by the consideration 
paid for the lease, and irrevocable during the 
term.—Harper v. Runner, Neb., 123 N. W. 313. 

‘7, Lareeny—Possession of Stolen Property.— 
Mere possession of recently stolen property held 
hot sufficient to convict the possessor of larceny. 
—State v. Sparks, Mont., 105 Pac. 87. 

7S. Libel and Slander—Pleading.—The facts 
relied on to justify a libelous charge must be 
pleaded; a general averment of the truth of the 
libel not amounting to a jus-ification, unless the 
libel consists of a specific statement of fact.— 
Connors y. Collier, 119 N. Y. Supp. 513, 


i9. Master and Servant—Contributory Negli- 
fence.—An employee of an electric light and 
power company employed to repair damages In 
the system held guilty of contributory negli- 
gence.— White v. Thomasville Light & Power Co., 
N.C, 66 S. E. 210. 

80.——Guarding Dangerous Machinery.—Where 
Dlaintiff was ordered to work at an unprotected 
knot saw, by direction of the foreman, it was 
hot obligatory on him to provide or change the 








uard,—Benner v. 

ash., 105 Pac. 14 

81. Injury to Third Person.—The owner of a 
theater held not to be a partner.of a theatrical 
company giving a show in the theater, so as Co. 
renacr him liabie for injury to a patron from an 
act of an employee of the company.—Thomas Vv. 
Springer, 119 N. Y. Supp. 460. : 

82. Negligence.—A master held not neg- 
ligent in not having in place of a plug in the 
end of a steam pipe connected with a paper 
manufacturin machine, a cap which would 
withstand a ‘high pressure turned into it by 
mistake.—Utter v. International Paper Co., 119 
N. Y. Supp. 493. 


83. Safe Appliance.—A master held not 
bound to furnish absolutely safe appliances, but 
only to exercise reasonable care to furnish such 
appliances as are suitable for the purposes for 
which they are intended, and to exercise ordin- 
ary care to see that they are kept in such con- 
dition.—Arkansas Smokeless Coal Co. v. Pippins, 
Ark., 122 S. W. 113. 

84. Municipal Corporations—vVefective Streets. 
—A traveler on a street at night held required 
to use greater care than a traveler by day; and, 
in determining the question of his negligence, 
the jury may consider his health and soundness. 
—Dunkin y. City of Hoquiam, Wash., 105 Pace. 
149. 

85. Public Improvements.—Where the al- 
leged illegal part of an assessment is suscepti- 
ble of reasonable ascertainment, the property. 
owner may not sue to annul the alleged illegal 
part unless he first pays or tenders the legal 
tax.—Hildreth v. City of Longmont, Colo., 105 
Pac. 107. 

86.——Special Assessments.—Upon application 
for judgment against several tracts of land to 
enforce special assessments based upon but one 
assessment roll, one general judgment only 
should be entered.—In re Treasurer of Still- 
water, Minn., 123 N. W. 289. 

87. Negligence—Consequential Injuries.—One 
negligently setting out a fire held liable for the 
consequent injuries, though caused by changes 
in the direction of the wind.—E. T. & H. K. Ide 
vy. Boston & M. R..R., Vt., 74 Atl. 401. 

88. Contributory Negligence. — Defendant 
eannot assert prejudice in omitting to charge 
specifically on contributory negligence, where 
the court charged that plaintiff was guilty 
thereof as a matter of law, and that defendant 
could only be held liable in the event of a 
finding in plaintiff’s favor under the “last fair 
chance” doctrine.—Grosjean vy. Chicago, M. 
St. P. Ry. Co., Iowa, 123 N. W. 162. 

89. Parent and Child—Gifts.—A conveyance by 
an attorney in fact to himself held not valid on 
the theory of a presumptive gift, or on the the- 
ory of a transfer supported by a consideration 
of natural love and affection.—In re Acken’s Es- 
tate, Iowa, 123 N. W. 187. 

90. Parliamentary Law-—Adoption of Resolu- 
tion.—Generally speaking, and in the absence of 
a statutory or charter restriction, a majority 
is all that is required for the adoption of a 
resolution or order properly arising for the ac- 
tion of a collective et 6 exercising administra- 
tive functions.—Kirkpatrick vy. Van Cleve, Ind., 
89 N. E. 913. 

91. Partition—Sale of Minor’s Interest.—Act 
No. 25, p. 47, of 1878, held to require a sale, 
whether public or private, to effect a partition 
of property in which a minor is interested, to be 
made of the whole property, and a sale of a min- 
or’s interest alone is void.—Moore v. Gulf Re- 
fining Co., La., 50 So. 596. 

92. Partnership—Dissolution.—Where a con- 
tract of partnership — that each partner 
shall give a reasonable amount of his time to 
the business, that one of the partners is perma- 
nently incapacitated by sickness is ground for 
ry lanai ae pri v. Barrie, 119 N, Y. Supp. 
463. 


pretense Lumber & Mfg. Co., 




















93. Existence of Relation.—The owner of a 
theater held not to be a partner of a theatrical 
company giving a show in the theater, so as to 
render him liable for injury to a patron from an 
act of an employee of the company.—Thomas v. 
Springer, 119 N. Y. Supp. 460. 

94. Patents—Adjudication of Invalidity. —A 
final adjudication declaring a patent invalid re- 
lieves a licensee from all liability for royalties 
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claimed to have been earned after he repudiated 
his license prior to the adjudicaton.—Ross v. 
Dowden Mfg. Co., Iowa, 123 N. W. 182. 

95. Perjury—Affidavit for Change of Venue.— 
Perjury or subornation of perjury cannot be 
assigned on an affidavit for change of venue for 
prejudice of judge.—Ex parte Ellis, Okla., 105 
Pac. 184 

96. Pleading—Demurrer.—The principle be- 
neath the rule that where two or more defend- 
ants unite in a demurrer to the complaint, and 
a good cause of action is stated against one or 
more, the demurrer will be overruled, applies 
to ‘an answer.—Beyer v. Bu..ock, Wash., 105 
Pac. 155. 

97. Principal and Agent—Existence of Rela- 
tion.—That defendant took in a horse trade notes 
from plaintiff payable to a third party, held not 
conclusive evidence that defendant was the 
agent of such third party.—Hewitt v. Huffman, 
Or., 105 Pac. 98. 

98. Knowledge of Agent.—Notice to or 
knowledge of an agent will not be imputed to 
his principal, where the person claiming the 
benefit of the notice, or those whom he repre- 
sents, colluded with the-agent to defraud the 
principal.—Jenkins Bros. Shoe Co. v. - we 
Renfrow & Co., N. C., 66 S. E. 212. 

99. Railroads—Use of Streets.—A city, which 
was given exclusive control over streets by Rev. 
St. 1881, sec. 3161, held empowered to revoke 
an ordinance authorizing a railroad company to 
lay two tracks in a street.—Grand Trunk & W. 
Ry. Co. v. City of South Bend, Ind., 89 N. E. 885. 

100. Receivers—Appointment. — A receiver 
should be impartial, and it was improper to ap- 
point as receiver the agent of the petitioning 
creditor, in absence of circumstances showing his 
special fitness.—Virginia-Carolina Chemical Co. 
*,. Hunter, S. C., 66 S. E. 177. 

101. Sales—Breach by Seller.—A seller’s notice 
to the buyer of inability to furnish the balance 
of the goods held a breach of the contract.— 
Minor’s Estate v. Crusel, La., 50 So. 590. 

102. Specific Performance—Contracts Enforce- 
able-—Where parties have in their ignorance 
made a contract not specifically enforceable be- 
cause against public policy, equity will not make 
and enforce a new and valid contract for them. 
—MeMillan v. Wright, Wash., 105 Pac. 176. 

103.——Fraud of Complaint.—Specific perform- 
ance will be denied, and complainant left to his 
remedy at law, if there is reason to suspect 
fraud.—Worth v. Watts, N. J., 74 Atl. 434. 

104. Statutes—Invalidity in Part.—The inva- 
lidity so far as interstate commerce is con- 
cerned of the provisions of the employers’ lia- 
bility act does not invalidate its provisions regu- 
lating commerce within the District of Columbia 
and the territories—El Paso & N. E. Ry. Co. 
v. Gutierrez, 30 Sup. Ct. 21. 

105. Street Railroads—Care Required.—While 
the fact that a street car must pass vehicles and 
persons on the track provided for it is important 
in determining the reciprocal duties of the 
parties to use due care, it does not excuse either 
party from using the care required by the cir- 
cumstances.—Wright v. Boston & N. St. Ry. Co., 
Mass., 74 Atl. 1073. 

106 Failure to Stop on Signal.—If street 
railroad cars were in the habit of stopping on 
signal at a certain place, the failure to do so, 
resulting in the injury to tne person signaling, 
held negligence.—Trieber v. New York & Q. C. 
Ry. Co., 119 N. Y. Supp. 439. 

107. Sudden Starting of Car.—A passenger 
on an electric car held not negligent as matter 
of law in going to the door as the car approach- 
ed where she wished to alight.—Schultz v. Mich- 
igan United Rys. Co., Minn., 123 N. W. 594. 

108. Subregation—Right of Vendee.—Subroga- 
tion may be applied in favor of a vendee who has 
paid the vendor’s debt constituting a charge on 
the land to save the vendee’s interest.—Stitt v. 
Stringham, Or., 105 Pac. 252. 

109. When Not Permitted.—Subrogation is 
not permitted where the party seeking it has in- 
termeddled with the affairs of defendant, or 
where it would prejudice the rights of innocent 
third persons.—Title Guarantee & Trust Co. v. 
Haven, N. Y., 74 Atl. 1082. 

110. Towns—Taxation.—General taxation by a 
town for the purpose of building sidewalks and 


























lighting streets in an unincorporated village is 
unauthorized.—_McGowan vy. Paul, Wis., 123 N. 
7. 253. 


111. Trespass—Common Law.—Whether an 
action is an action for “trespass” upon real 
property depends upon what was deemed tres- 
pass at the common law.—Welch v. Seattle & 
M. R. Co., Wash., 105 Pac. 166. 


112. Trial—Scintilla of Proof.—Where the tes- 
timony presents barely a scintilla of proof in fa- 
vor of the plaintiffs, the trial judge should dis- 
miss the complaint or direct a verdict.—Cohen 
v. American Credit Indemnity Co., 119 N. Y. Supp. 
700. 


113. Trusts—Rule in Shelley’s Case.—The rule 
in Shelley’s case held not to apply because the 
estate for life and the estate in remainder were 
never both legal and equitable at the same 
time.—Steele vy. Smith, S. C., 66 S. E. 200. 


114. Unincorporated Associations—Embezzle- 
ment by Officer.—An unincorporated association, 
organized not for trade or profit, but for the 
elevation of the craft to which its members be- 
longed, the cultivation of “friendship, to improve 
the moral, intellectual, and social conditions of 
its members, etc., is not a partnership. Where 
an officer who is also a member of such an asso- 
ciation fraudulently appropriates to his own 
use funds belonging to the association in his 
hands as treasurer thereof, he is guilty of em- 
pezzlement as defined by section 834 of the Code. 
—Rhode vy. The United States, Dist. of Col. App. 


115. Usury—Regulation.—The legislature may 
regulate the rate of interest and prescribe crim- 
inal penalties for the violation of such laws.— 
State v. Sherman, Wyo., 105 Pac. 299. 


116. Vendor and Purchaser—Misrepresenta- 
tions.—A false representation by a vendor that 
the premises were bounded by public alleys ‘s 
a material one, where the evidence shows that 
the existence of public alleys would increase the 
value of the premises to the extent of one-half. 
—Shultz v. Redondo Improvement Co., Cal., 105 
Pac. 118. 


117. Vendor’s Lien.—Equity will not en- 
force a lien for purchase money reserved in a 
general warranty deed where a part of the land 
has been before sold by grantor to other per- 
sons without abatement from the purchase mon- 
ey.—Smith v. Ward, W. Va., 66 S. E. 234 


118. Warehousemen—Liability for Loss.— 
Warehousemen who stored goods in building less 
secure than that in which he contracted to place 
them, held liable for their loss in a fire which 
did not destroy the latter building —Locke v. 
Wiley, Kan., 105 Pac. 11. 

119. Water and Water Courses—Rights of 
Owner of Dominant Estate.—The owner of a 
dominant estate is entitled to drain his land into 
the natural and usual channels provided by nat- 
ure, though the quantity of water cast on the 
servient estate may be somewhat increased.— 
Parizek v. Hinek. Iowa, 123 N. W. 180. 


120. Wills—Contest.—An action by certain 
legatees to take certain real estate willed to tes- 
tator’s widow from the estate and to recover 
for themselves, held a contest of the will within 
provisions forfeiting the legacy of any contest- 
ing legatee.—Moran y. Moran, Iowa, 123 N. W, 
202 











121. Undue Influence.—In order to establish 
undue influence, there must be proof of a pres- 
sure which overpowered the mind and bore down 
the volition of testator when the will was made 
—In re Carithers’ Estate, Cal., 105 Pac. 127. 

122. Witnesses—Confidential Relations.—The 
mere fact that a lawyer is called on to writé 
a deed for a grantor does not create the relation 
of attorney and client within the rule exclud- 
ing conversations between attorney and client— 
Conklin v. Dougherty, Ind., 89 N. E. 893 é 

123. Cross-Examination.—A witness having 
testified on cross-examination that he had beet 
whipping boss at a prison. the court proper 
refused to require him to state whether he 
whipved the named person.—Tucker v. Stafé 
Ga., 66 S. E. 250 

124. Impeachment.—If accused voluntarily 
becomes a witness, his general reputation for 
truth mav be impeached.—Clinton v. State, Fla 
50 So. 580. 
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